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REGULATION OF LOBBYING IN POLAND

Poland, as one of few countries in the world detitteregulate lobbying activities by
special legislation. In 2005, Parliament passeill aiblobbying activity in the legislative
process (later law on lobbying or lobbying law).eTlaw entered into force in March
2006. With secondary laws it determines legal ratjuh of lobbying in Poland. In this
paper | will focus on the following issues:

» description of the basic elements of the Polishyatg law;
» evaluation of their impact;
e possible changes;

Background and circumstances of the adoption lobbyig regulations in Poland

Before proceeding with the discussion on key elémehthe Polish lobbying law | will
discuss shortly some issues related to the geng#iss legislation and circumstances in
which it was adopted. Historical factor had, intfe significant impact on shaping the
law on lobbying activities.

Regulating lobbying by law is not the European itrad, while influencing legislative

process, is common practice in every political eybt Most developed legislation on
lobbying exists in the United States, where is acsjg model of interaction between
authorities and stakeholders. In Europe developidrent system of representation of
interests. This model is deeply rooted in the trads of the medieval European feudal
societies. Its contemporary emanation is the idemaal dialogue and strong institutions

! See: Jasiecki Krzysztof, 2002, Lobbing w USA, Eirogachodniej i Polsce. Podoh&wa i ré&nice, Studia
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serving trade unions, employers’ organizations amidhorities to negotiate the shape of
public policies.

In case of Poland, as in the majority of Europeauntries for a long time there was no
need to regulate lobbying because of its affectiothe corporate model. The reluctance
to create lobbying legislation was also the regtithe heritage of the communist period.
At that time not only a simple articulation of aimyerests to the authorities was difficult,

but also the culture of social dialogue was ratheadé.

During communist era didn’t develop no practicesnstitutions allowing any kind of

social actors to influence the decision making esses. This factor is important;
however it was not taken into account during warksthe lobbying legislation. No one
asked the question if it was really necessary golege an activity which is performed on
a large scale, and certainly is not an activity thanuch professionalized.

On the other hand, it was decided to regulate lotgbiyn a situation where the main focus
regarding relations between decision makers anihtefest groups was on the side of
supporters of the development of corporate sodelbgue. And those were naturally
opposite to the idea of creating any special lobdpytegislation. This negative attitude
resulted in a number of bad solutions that werethiced to the lobbying bill during
parliamentary works.

The second important factor is connected with omstances under which bill on
lobbying was drafted. Although the first proposafssuch a regulation appeared in the
early 90s of the last century, more concrete latis# works on started between 2000
and 2003. Motivations to intensify of works on lgbig legislation were related to
scandals around several legislative processesyiofaithese cases it was not possible to
prove to that anyone "sold" or "bought" this ortthéi. No one was sentenced. However,
more and more frequent allegations of blamewortbbying stimulated public debate
and forced politicians to take action. Two incidewere crucial.

The first was the report of the World Bar@grruption in Poland published in the end of
1999, where it was revealed that in the Polishi&agnt an act of law could be bought
for 3 million US dollard. This information was not supported by any faatsd(generally,
the report raised many methodological doubts),thatrelease of this document brought
about lively reaction of media and public opinids a result, in the second half of year
2000 government proposed the draft law on the pamemcy of decision-making
processes, groups of interests and access to iafiomh

2 Jasiecki Krzysztof, 2002, Lobbing w USA....
3 World Bank, Korupcja w Polsce: przedl obszaréw priorytetowych i propozycji przeciwdaisia zjawisku,
Warszawa 1999



At that time the bill was not passed, but topidatdbying remained alive. To the idea of
special lobbying legislation decision makers reddrrive years later. The reason was
again political scandal, probably one of the latgeshe history of the Third Republic of
Poland. The affair was the result of the bribetgrapt made by a famous film producer
Lew Rywin. In 2002, on behalf of an anonymous gro@politicians, he was trying to
convince executives of the Agora Group Companyatp $ 17 million USD for adopting
favorable provisions in the new legislation regui@tmedia market in Poland. Disclosure
of this occurrence led to the deep political crisisd resulted in collapse of the
government led by the Democratic Left Alliance (LBt that time the main party in the
Parliament.

Before the elections in 2005 SLD tied to regainparpof voters in various ways. One of
them was to start works on the new bill on lobbyifigese works have become even
more intensive just before the elections, whereddme clear that support for this party is
so low that its existence in the next term of Ramknt was questionable. Pushing to
adopt the law on lobbying by SLD was an attempghow its determination in fighting
corruption. These unfavorable circumstances cautiih to strengthening the negative
social image of lobbying. Pre-election period, whies legislative works on the lobbying
law were finalized, either did not contributed toyaconstructive discussion and resulted
in numerous drawbacks.

Characteristics of Polish regulation of lobbying

The Act of Law on the Lobbying Activity in the Legiative Processs the main element
of the Polish lobbying legislation. It is accompathiby three secondary regulations.
Furthermore, with the entry into force of this #uére was also adopted the resolution
amending the Rules of Sejm of the Republic of Rblghe lower chamber of the Polish
Parliament.

At the first glance, the Act of Law on the LobbyiAgtivity in the Legislative Process is
not a very sophisticated regulation. However, oa tontrary to its own title, which
would suggest that the subject of this law is altlkof lobbying activity conducted in t\he
lawmaking process, its subjective and objectivgpeds rather narrow. On the one hand,
it applies to all subjects engaged in widely dedih@bbying, and especially to those who
perform professional kind of lobbying. On the otlemnd, the objective scope covers
only few selected public institutions that have tight to introduce new legislation — the
ministries and Sejm. Many other authorities whiclsoahave the constitutional
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competences to initiate legislative process like Rnesident of the Republic, the Senate
(the higher chamber of the Polish Parliament), Na¢ional Broadcasting Council or
local governments are excluded from the rigor efldbbying law.

The objective scope of the Polish lobbying law rislgpematic also from another reason.
In addition to the provisions related directly ke tlobbying activities (definitions, rules

of conducting lobbying activity, rights, privilegesd responsibilities of lobbyists or

provisions concerning supervision), this Act comsaalso many other regulations. They
concern, for example, questions of the transpareatythe legislative process,

participation of citizens in the legislative proses or responsibilities of ministers and
members of parliament. Thus, both from the perspedf the objective and subjective

scope of this law, it does not match its own title.

The Act of Law on the Lobbying Activity in the Leslative Process consists of 24
articles, divided into six chapters. Referring haststructure | will elaborate on the most
important regulations of the Polish lobbying law.the next chapter | will discuss its
main drawbacks and weaknesses.

Chapter 1 - General Provisions

The main components of this part are the defingiohlobbying. The legislator decided
to outline the general concept of lobbying, andinijgiish the professional lobbyinghe
regular lobbying is: "any activity conducted by leaally allowed means, which leads
towards the exertion of influence upon the organs fopublic authorities in the
lawmaking process".

Professional lobbying is: “gainful lobbying activity conducted on behalf of third
parties in order to arrive at the interests of suchthird parties being taken into
account in the lawmaking process.” In addition, it is worth mentioning that general
provisions also state that professional lobbyingy ime carried out by an entrepreneur or
by a physical person not being an entrepreneuth@ibasis of a civil law contract.

Chapter 2 - Principles of disclosure of lobbyingj\aty in the leqislative process

Provisions of this chapter regulate the law makiracedures that must be adapted by all
ministries. The purpose of these procedures isatilitate and help conducting and
supervising lobbying activity. The most importante aprovisions establishing the
obligation for the Council of Ministers and all nstries to prepare the legislative plans
at least once every six months. The plans are gisylhmaries of bills and outlines of



bills to be drafted. The Act also specifies thatytimust contain basic description of their
purposes, content and contact data of personsicatirgy legislative works.

Another important mechanism regulated in this obaist procedure for declaring interest
in the legislative works ongoing at the governmkfeael. The lobbying law provides
that any subject wishing to observe legislative kspor to submit proposals of changes
in the draft, must notify in writing his interest the relevant ministry. All declarations of
interest must be published on the websites withudwmtation relating to a given
legislative process.

Another institution regulated in this chapter idbfpei hearing. The provisions of the Act
state that public hearings can be arranged by thestnes on drafts of ordinances or by
the Parliament on bills. The Act describes alsadoages of conducting public hearings.
According to them, in example, only those who hawveviously submitted an interest
declaration may take part in a public hearing;asecof governmental hearings they must
be announced at least seven days before they heslided, etc.. The governmental
public hearings are regulated also in the relevamtinance. Organization of the
parliamentary hearings is set out in the Resolutiothe Rules of Sejm.

Chapter 3 - The registry of entities performingfpssional lobbying activity, and the
rules of performing professional lobbying

According to its title, the chapter contains praMis regulating the registry of
professional lobbyists. The office responsibletfor registry of professional lobbyists is
the Ministry of Interior and Administration (MSWiAJhe ministry shall make an entry
in the register upon request. The entry is paitltioel maximum amount of the fee cannot
exceed 100 zlotys (approx. 25 EUR). Provisionsétlso general rules for registration
and circumstances in which the ministry may refaseentry (e.g. in case of providing
false data, either because of lack necessary daththe scope of information which a
subject applying for the entry is required to pdevio the ministry. The law also allows
subjects conducting professional lobbying to obtaincertificate confirming their
registration. It is an important detail, as autthesi carrying out legislative works may
require from professional lobbyists to prove thmeyt perform their activity legally. More
detailed regulations of the registry are describetie relevant ordinance.

Chapter 4 — Supervision over professional lobbying

Ministries are required to determine the intermalcpdures for dealing with professional
lobbyists. Officials who discover that there ardjsats undertaking actions which may



be familiar with the definition of professional lajing, without registration, are required

to notify the Ministry of Internal Affairs, which ay impose a penalty on those subjects.
Under these provisions the ministries are alsogeblito prepare annual information on
actions taken against them by professional lobgyist

Chapter 5 - Penalties for violation of provisiorighe Act

According to the Act, the subject conducting prefesal lobbying activities without
registration shall be fined. A fine ranging fromia350 thousand zlotys (approx. from 800
to 10 000 EUR) may be imposed by the Ministry detior and Administration in the
form of an administrative decision. The penaltydetermined by the analysis of the
impact that the activities undertaken by the sulij@ad on the decision taken by a given
authority and means which were used to achieveirtfigence. The penalty may be
imposed repeatedly.

Chapter 6 — Changes in existing laws, transitiamal final provisions

This chapter contains many important provisionspsehaim is not only to regulate
lobbying but also to prevent conducting lobbyindiaty illegally. Among the most
important solutions we can mention changes in the && Law on the Performing the
Mandate of the Members of Sejm and the Sénaldiging to disclose information of
persons cooperating with MPs’ offices or parlianagytclubs, and political advisors to
MPs. Members of Council of Ministers who employtleir cabinets advisors fall under
similar obligation. These changes were introducee tb the fact that reasons of
accusations against politicians that used to bgestto attempts of illegal lobbying were
very often related to the experts and politicalisois.

As it has been already mentioned the Act of Lawtlo® Lobbying Activity in the
Legislative Process is accompanied by three ordeminthe Order of the Minister of
Interior and Administration of 20 February 2006 Tdme Registry of Subjects Performing
Professional Lobbying Activify the Order of the Council of Ministers of 24 Jaryua
2006 on the Declaration of Interest in Works OnfBr@n Normative Actsand the
Order of the Council of Ministers of 7 February 800n The Public Hearing Of Drafts
of Secondary ActS. As it was already mentioned, the Lobbying Act hs® resulted in
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changes in the Resolution on the Rules of Sejm.Adteexpanded the use of the public
hearing on Sejm. Under the new Rules a separaisteegf professional lobbyists
conducting their activity in the parliament wasoatet up. Professional lobbyists have
been obliged to register in the special parliamgntagistry, regardless of registration in
the registry of the Ministry of Interior and Admtiation.

The most important problems and benefits of the P@h lobbying law

The Law on Lobbying Activity in Legislative ProceBas been sharply criticized yet at
the stage of parliamentary works (however, itsinabversion, as it was proposed by the
government, was much better evaluated, than aftanges introduced by the

Parliament). Only few elements of this legislatizad positive impact. Most of critical

arguments against the Act were confirmed when rhecanto force. Therefore, this

chapter focuses mainly on the problems. | will degcthe most important of them.

Flawed definition of lobbying

Let us start with the fundamental question — tHend®n of lobbying. On the one hand,
the general definition of lobbying it is too broadn the other hand, the definition of
professional lobbying, it is too narrow. Both amgprecise.

Defining lobbying as any actions “conducted by Iggallowed methods, leading to the
exertion of influence upon the organs of publichauty in the process of lawmaking”
means that if we treat this term literary, any kofdoehavior expressing constitutional
rights to participate directly in exercising thewss should be treated as a form of
lobbying. Therefore in example a person who wahes dccess to public information
about a given draft of legislation, the petitiongrgople protesting against or expressing
support for any legislative initiative, according this definition should be treated as a
lobbyists. Therefore most experts argue that tbhbying legislation enters the area
regulated by other laws, unreasonably restrictiregrtuse and this might be a reason to
question its constitutionality.

Take for example the constitutionally guaranteghtrito petition. Taking into account

the provisions of the lobbying law realization bfst basic civic competence should be
also considered as a form of lobbying activity. sSThiay lead to the absurd conclusion
that the paid preparing and submitting the petibarbehalf of the third party, should be

11 See: Wiszowaty Marcin, 2006, Ustawa o dziatébndobbingowej w procesie stanowienia prawa, Praégl
Sejmowy, Vol. 5 No. 76 and Zubik Marek, 2006, Ustasvdziatalnéci lobbingowej w procesie stanowienia prawa —
uwagi na tle sytuacji organizacji pozaadpwych, Trzeci Sektor, No. 6
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regarded not only as a case of lobbying, but orptbéessional lobbyin. Similarly, one
can consider the use of the institutions of theppsal or complaint, or even exercising
the right to freedom of speech as forms of lobbyiRAgess or scientific articles, public
statements and any other actions related to Id¢igslgprocess may be regarded as a
lobbying activity, because they are intentionaicad which always may lead “towards
the exertion of influence upon the organs of pulalighorities”. The definition also
extends to extreme the population of potential yodts. Again, reading it literally one
may conclude that deputies, senators, ministersadindals also should be treated as
lobbyists. Indeed, they take part in lawmaking psses everyday and influence other
organs of public authoritié

Interpretational problems related to the definitadriobbying are real, though in practice,
they have not given yet any negative consequerafe(rse, beyond the inconsistency
in the legal system, which is in itself a very bawhsequence). Anyway, this thread
should not be underestimated, because accordilegab experts, the content of the legal
definition of lobbying is bad enough to have anuangnt to ask Constitutional Court to

investigate if it is in conformity with the Constiton. Unfortunately, as long as any
subject (e.g. Ministry of Interior and Administati or MPs) entitled to submit the

motion to the Court will not do it the investigaticannot start.

Even more problems are associated with the dedfmitf professional lobbying. What
distinguishes a “professional lobbying” from thedular lobbying” is:

e payable character,
e thatitis performed on behalf of the third party,
e thatitis performed as a economic activity or urcleil contract.

The trouble is that, in practice, with such a brgaderal definition lobbying it is difficult
to establish at which point the “regular lobbyingtakes on the nature of “professional
lobbying”. This problem is apparent especially inetcase of non-governmental
organizations, which very often engage in advocadyvities (e.g. defending the rights
of certain social groups, representing their bemaiies, or defending some common
good).

NGOs more often than others use external expedssprcialists, who represent their
interests and the interests of their beneficiaoethe authorities. Very common situation
is when the entire staff of the organization is Eped on the basis of civil contracts.
Therefore, people working in NGO on such conditjomile representing its interests to
the authorities (e.g. during social consultatiohs @iven draft of law) may be always

12\iszowaty Marcin, 2006, Ustawa o dziatainolobbingowe;. ..
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treated as professional lobbyists. Consequentlyhefy act without registration, they
expose themselves to severe fines.

This situation shows clearly the nature of the konbetween the two modes of citizen
participation in decision-making processes. The déliges ministries to carry out public
consultations on of many of their decisions. Cartategories of social partners, as trade
unions or employers' organizations, have even tatishally guaranteed right to
participate in the legislative process (e.g. thiotlge Tripartite Commission). They also
often use external experts in order to represesgit thterests. Should they be treated as
lobbyist or even professional lobbyists?

Similar problem concerns lawyers. According to Slollaw barristers, legal advisers,
professors of law, etc. are obliged to engage fioas aimed at improvement of the legal
system. If they want to fulfill this mission, thagevitably must participate in the

legislative work&®. Does this mean that also lawyers of professoosildhbe treated as

lobbyists, or even professional lobbyists, becausst of them run their offices activity

in a form of economic activity or work on civil coacts? Again Polish lobbying law is
ambiguous on this issue, what might result in abuseboth public authorities and

dishonest lobbyists.

An example over-interpretation of the definitionlolbbying may be attempts to limit the
access of trade unions representatives to theapsefitary subcommittees meetings.
According to the Rules of Sejm professional lobtsyisannot participate in sessions of
parliamentary subcommittees (I will discuss thishjem also later). In 2009 one of MPs
submitted a query on this in issue to parliamenlamyers. He tried to use the provisions
of lobbying law to exclude trade union represemtstifrom consultations on the one of
bills discussed at that time. The parliamentary yln® recommended that the
participation of labor unions in this process skhoubt be blocked. However, the expert
opinion did not state clearly whether the laboromniepresentative should be or should
not be treated as professional lobbyists.

In the context of the problems identified abovesslemportant question is hardly to
understand limitation of professional lobbying otdyactivities conducted on the basis of
commercial activity or under civil contracts. Orencequally perform activities defined
as lobbying being regularly employed on a positignsome company or organization.
But according to the provisions of Polish lobbyiaw it is sufficient that the lobbyist is
employed and no longer will be considered as ‘@sifnal lobbyist’. This solution is
against the all other of lobbying regulations ia thorld.

14 Kuczma Pawel, Adwokaci i radcy prawni to lolbly Rzeczpospolita, wyd. 19.02.2010

9



Faulty control of lobbying activities

The question of legal definition of lobbying is essal. Its defectiveness determines
malfunctioning of the whole regulation. Howevethet provisions of the Polish lobbying
legislation also generate many problems. Amongntlest important are regulations of
the registry of professional lobbyists and the prhoes for supervising their activities.

A fundamental problem of the registry is relatedttie definition of the professional
lobbying. If we cannot be sure who is a profesdidolabyist, we will not know either
who should or should not be registered. While wasksthis paper continued, in the
registry of professional lobbyists administeredtfoy Ministry of Ministry of Interior and
Administration figured 165 subjeéts In the parliamentary registry were only 13
professional lobbyist§ Both registries included various types of sulsiecindividuals,
enterprises, foundations and associations. Evansoiy analysis of the content of both
registers allows us to conclude that many of tivase are listed there, decided to register
"just in case", with no certainty if they might beed for doing their activities without
registration. In result the registry of professiolmdbyists does not let us to verify who
actually is a real professional lobbyist and wheeigistered just because of vagueness of
lobbying legislation.

Regarding the control over the professional lobgyawtivity, we must draw attention to
the fact that the law provides that only the oéfisihave an obligation to report. At the
same time the lobbyists themselves do not havergpgrting obligations. Thus we are
dealing with two problems. The first is again rethto the vague definitions of lobbying.
Officials of the ministries every day contact wihrious stakeholders. However, the
lobbying law does not provide clear criteria thaiuld allow them to determine which
subject interested in a given legislative procesa regular or professional lobbyist, and
which is not. Furthermore, we cannot be sure wle‘phofessional lobbyists’ is. It is
therefore not surprising that according to the eatbn report describing functioning of
the lobbying law in the first year since day it hastered into force; all eighteen
ministries noted just five contacts with professibhobbyistd’. Meanwhile, in the
registry figured 77 subjects. Moreover, in the mesndum of the Ministry of Interior
and Administration on the functioning of the regisdf professional lobbyists it is stated
that since March 2006 there were issued just fewficates of registration. So far, no
one was fined for carrying out professional loblgyinvithout registration. This
information by no means is a proof for low activaf professional. It only shows that
they perform their activities down by lobbying Islgition. 1t would difficult to assume

15 Source: MSWIA ittp://www.bip.mswia.gov.pl/download.php?s=4&id=2} 1

16 Source: Sejmhttp://orka.sejm.gov.pl/SQL.nsf/lob?OpenAgent&wyBaz

17 MSWIiA, Raport o funkcjonowaniu ustawy o dziataloiolobbingowej w procesie stanowienia prawa, stjic2@07
(manuscript)
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that lobbyists are not interested in the ongoingjslative work in the ministries. Of
course they are, but apparently the lobbying lagingply bypassed.

In this context, it is worth to notice that obligg only officials to report on lobbying is
illogical. Such an obligation should be imposed lohbyists, above all. In most of
regulations in the world only lobbyists have toagpheir activities; in few cases this
kind of supervision is applied on both sitfesReports on the activities of professional
lobbyists should also be linked to the registry.lyOihen the registry would function
properly and could be valuable source for infororatje.g. it would be possible to map
areas where influence on legislative processes ast rmtensive). However, Polish
legislator abandoned the idea of imposing repomibiigation for lobbyists, although the
relevant provisions were present the first versiofsthe bill. What is interesting,
resignation from this solution was the successobbyists themselves who convinced
MPs to change the governmental version of the wWbhile it was discussed in the
Parliament. This step has significantly reducedvidlee of law as a mean of control and
disclose lobbying activities.

Ostensible incentives to disclose lobbying activées

The problem of Polish lobbying regulation is alkattone of its main objectives was to
create mechanisms of disclosure lobbying activitisscreating incentives to carry out
lobbying activity in a transparent way. Howevere thw does not provide any special
treatment for professional lobbyists by public awities, beside the enigmatic assertion
that ministries are required to ensure lobbyisigr@priate access to offices to help them
to represent the interests of parties which thegkvi@r. In reality this provision does not
create any special facilitation for professionablgists. Authorities are required to
provide every citizen access to any kind of pulriformation under the provisions of the
Constitution and other laws (e.g. law on accessutdlic informatiort?), whether one is a
professional lobbyist or not.

The same applies to other provisions of the Poldtbying law, which are only

seemingly favorable for professional lobbyist. Asvas already mentioned in the first
chapter, the law established the obligation to ighlkgislative plans of the government
and particular ministries. Theoretically, this gree should make easy to track current
policies of the government gather information alegislative expected to happen in the
nearest future. This should be help lobbyists tmgheir actions and make the whole
legislative process more open and transparent. Hewvthe institution of legislative plans

existed before the lobbying law entered into fof€een before, such plans used to be

18 See: Wiszowaty Marcin, Regulacja prawna lobbingéwiecie, Wydawnictwo Sejmowe, Warszawa 2008
19 Journal of Law No. 112 of 2001 item 1198
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prepared and could be reached by any citizen ysiogsions of the Law on Access to
Public Information. Of course, the introduction tbk obligation to publish legislative
plans had some positive effect, but did not camstiany substantial change in the whole
legislative system. This solution either does redphoo much professional lobbyists, due
to the fact that every year approx. 30% of all $&give initiatives are run apart from
legislative plans. Therefore, practical value @&d plans is rather moderate.

The best example of inconsistency of Polish lobgyiegislation are provisions of the
Rules of Sejm that have resulted from the Law omhying Activity in Legislative
Process. Apart from introducing the separate nggfst professional lobbyists Rules of
Sejm also specified procedures for lobbyists wgllito participate in parliamentary
works. Changes resulting from the lobbying law agdid not help to make lobbying
activity easier and more transparent. ActuallyeraRules of Sejm has changed, work of
lobbyists became even more difficult. Let's mentionly two solutions which have
negative effects.

Professional lobbyists willing to conduct theirigity in Sejm are obliged to wear special
red badges. At the same time, they are forbiddeenter the subcommittees meetings.
Anyone who has even basic knowledge about thelddigis procedures in the Polish

Parliament knows that it is subcommittees, wheee rtiost important decisions about
content of bills are made. It is a paradoxicalatitn in which professional lobbyists —
those who are naturally the most interested in législative process have been
stigmatized and forbidden to participate in ledisk& works on their most important

stage. Simultaneously, almost everyone interesteddrks of any subcommittee, can
obtain an invitation of the chairman and freelytiggrate in all sessions.

Public Hearing — good institution but not for lobbyists

The fact that with the entry into force of the AxtLaw on the Lobbying Activity in the
Legislative Process established the institutiorthef public hearing could be seen as a
success. However, there is no legal system in #mr @ountry in which public hearings
would be defined as an instrument for conductingbiong activity or a tool for
professional lobbyists. In Poland, however leg@siatecided to make an experiment and
regulate institution of public hearing as a platiofor lobbyists. By this, two different
modes of citizen participation in decision-makinggesses have been confounded. It did
not make lobbying activity easier or more transparéut had negative effect on
institution of the public hearik§

% Grzegorz Makowski, Jarostaw Zbieranek, 2007, Logbiv Polsce —zywy problem, martwe prawo,
Analizy i Opinie, No. 79
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Analysis of public hearing practices in other coig®t shows that it is nothing less than a
method of execution of the right of petition. Italso a way to involve citizens in various

decision-making processes. Combining public heanitly the lobbying, which has been

legally allowed, but at the same time has rathgatiee social image, causéuht from

its beginning institution of public hearing has beksavowed.

On the average, several hundred of drafts of ondieés or acts, on which the government
works every year, no more than 30 departmentalifgsahave been conducted, since
when lobbing law entered into force in 2006. Aledhe Parliament public hearing is not
a commonly used instrument. Since 2006 there haen lronducted only 14 public
hearings. It should be noted that none of profesdimbbyists registered in MSWIA or
in Parliamentary took part in any public hearingdaocted in Sejm.

Dysfunctions of the public hearing are multiplieg the fact that the regulations of this
institution are full of drawbacks. The law on lolny, for example, states that that once a
public hearing is announced, it may be canceledostponed within three days before
the declared date, due to "technical reasons ademnzate office conditions”, without the
possibility to appeal such a decision. Also pravisi of the Rules of Sejm make this
institution rather ineffective. Parliamentary hegrimay be conducted only once during
whole legislative process — after the first readafica bill and before initiation further
detailed legislative works. Hearing is initiatedfa® request of at least one of the deputies
who is a member of a given committee. From the &rmpoint of view hearing
parliamentary hearing is a special session of bapagntary commission. Presidium of a
given commission makes decision on conducting hgaaind sets out how it should be
organized. As in the case of governmental hearialy®y public hearing conducted in
Sejm may be canceled for technical reasons or quade office conditions. Interestingly,
presidium of the committee also has the powerhémge the list of participants. Besides
very general regulations of the Rules of Sejm them@ no other instructions, which
would indicate how to conduct properly the parliamaey hearing. It should be also
noted that neither the act on lobbying nor ordiesngive any guidance how to decide
which drafts should be subject to public hearings.

Another controversial solution concerning organaaof parliamentary public hearings

is related to the provisions of the Rules of Segtetmining that the procedure might be
initiated, at the request of a deputy. Taking iat@ount the definition of lobbying one

may find himself in a paradoxical situation. Howcidzen may convince a member of

parliament to make request for a public hearingpifby convincing him to do so. This is

kind of behavior is of course an attempt to infleetegislative process. In result, anyone
trying to contact MP asking for initiating publieéring might may be accused for doing
lobbying or even professional lobbying if he or slags on behalf of the third party.
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In conclusion, | would like to notice that, as ihetcase of provisions concerning
legislative plans of the government or expressittgrest in the legislative works, also
parliamentary public hearing could be regulatedd(amdeed should) within already
existing law. The public hearing institution coube incorporated into the Rules of
Procedure of Sejm regardless of lobbying lawss Hlso worth mentioning that obliging
Sejm through adoption of the lobbying law to chaitgerules gives another reason to
proceed this legislation to the Constitutional GoAccording to experts, such a solution
may be treated as interference in the constituliiprguaranteed independence of the
legislative power from the executive power

Other concerns

Last but not least, it should be noted that anatiegor fault of the polish lobbying law is
limited subjective and objective scope. | have noexed earlier that the title of this act
does not correspond to the subject of the reguafithe Act of Law on the Lobbying
Activity in the Legislative Process that regulakeisbying, only fragmentarily creates an
illusion of control. At the same time, many aredseve the legislative process goes on
(as the office of President, or local governmerdsy, not covered by this legislation. The
Polish lobbying law is also limited only to the lamaking process. However, most of
lobbying legislations in other countries regulathen forms of influencing decisions
taken by a public authority, e.g.: licensing, casiens, or issuing administrative
decisions.

Possible future changes

Despite much criticism the law on lobbying has heen the subject of interest of
politicians, until 2010. For almost four years dsmn-makers were passive, although the
Ministry of Interior and Administration, responsbfor monitoring the implementation
of this law, had reports proving it did not workoperly. The only adjustment that has
been to this law resulted from changes in modergparation of drafts of the normative
acts by the government, but these amendments atrer minor.

Only at the end of 2009 the law on lobbying becamessue for the politicians. Again,
the reason was the scandal. This time the it wagekto attempts to influence legislative
works on bill regulating gambling market in Polarfbme of representatives of the
gambling industry were accused for lobbying illégahembers of the government and
the deputies of the ruling party. The scandal washanore serious due to the fact that
also the prime minister became suspect. In thesarmstances government declared that

21 Zubik Marek, 2006, Ustawa o dziatalblobbingowej w procesie...
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the law on lobbying must be changed. The works weitated parallelly by two
competing ministers — the chief of the Prime Miaist Office and the Prime Minister’s
Plenipotentiary for Combating Corruption. Two gexetirections of possible changes
emerged.

The first approach, assuming either simplificatmneven repeal of existing lobbying
legislation and changing other regulations relatimghe legislative process in general
(e.g. regulations concerning preparation of draftd by the government) to make them
more efficient propitious to more transparent lawking. The second, more radical
approach, assumes strengthening of existing lolgbyegulation and extending its
provisions. Very first proposals assumed broademhghe definition of lobbying to
activities aimed at influencing the administratigecisions and inclusion of the local
governments under the rigor of the new lobbying.lakese works, however, lost
impetus with the fall of the intensity of publiclzie concerning the scandal.

Until this paper was completed, there was no dligipresented draft or even outline
concerning possible changes in the lobbying lawweéieer, the legislative plan of the
government for the first half of 2010 announcespido of a new lobbying legislation or
amendments to the existing one. Nonetheless, astage it is difficult to predict which
direction the changes will go.
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